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DETAILED ACTION 

1. Claims 1-9 and 1 1-16 are presented for examination. Claims 10, 17-42 are cancelled. 



Response to Arguments 

2. Applicant's arguments filed 6/27/2005 have been fully considered but they are not 
persuasive. Therefore, rejection of claims 1-9, 1 1-16 is maintained. 

Applicant argues (1), "cited reference, i.e., Teegan et al., 6,748,555 (Hereinafter Teegan) 
does not suggest or disclose or teach limitations, "one or more states of a plurality of member 
machines configured as an array of machines, a unified result set indicative of the system-wide 
state of the array of machines or an interface for providing the unified set result to a requestor as 
if the array of machines were a singular machine". The examiner respectfully disagrees in 
response to applicant's arguments. These limitations have been newly added (see amended 
claims). The cited reference, Teegan, discloses amended limitations, a state of a plurality of 
member machines (e.g., paragraphs 38, 64, 65, 75) configured as an array of machines (e.g., 
paragraphs 2 and 4), a unified result set indicative of the system-wide state (e.g., paragraphs 6, 
10) of the array of machines (e.g., paragraphs 38, 64, 65, 75), an interface (e.g., paragraphs 38, 
64, 65, 75) for providing the unified set result to a requestor as if the array of machines were a 
singular machine (e.g., paragraphs 38, 64, 65, 75), as claimed. Also, the specification, page 21, 
lines 21-27, clearly states, "What has been described above are preferred aspects of the present 
invention. It is, of course, not possible to describe every conceivable combination of components 
or methodologies for purposes of describing the present invention, but one of ordinary skill in the 
art will recognize that many further combinations and permutations of the present invention are 
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possible. Accordingly, the present invention is intended to embrace all such alterations, 
modifications and variations that fall within the spirit and scope of the appended claims". Since, 
applicant's claims contain broadly claimed subject matter, it clearly reads upon the examiner's 
interpretation of the claimed subject matter. Therefore, the rejection is maintained. 

Applicant argues (2), "a declaration under 37 C.F.R. 1.131 is filed to overcome cited 
reference, i.e., Salzberg et al., U. S. Publication 2003/0086536, KPMG Consulting Inc. 
(Hereinafter Salzberg-KPMG), hence the rejection should be withdrawn". The examiner 
respectfully disagrees in response to applicant's arguments. Please refer below response to the 
declaration under 37 C.F.R. 1.131, which is insufficient and does not overcome cited reference, 
i.e., Salzberg et al., U. S. Publication 2003/0086536, KPMG Consulting Inc. Therefore, the 
rejection is maintained. 

Response to 37 C.F.R. 1.131 

3. The 37 C.F.R. 131 filed on 6/27/2005 and 5/26/2005 under 37 CFR 1.131 has been 
considered but is ineffective to overcome the Salzberg et al., U. S. Publication 2003/0086536, 
KPMG Consulting Inc., (Hereinafter Salzberg-KPMG), June 26, 2000 reference. 

4. The evidence submitted is insufficient to establish a conception of the invention prior to 
the effective date of the Salzberg-KPMG reference. While conception is the mental part of the 
inventive act, it must be capable of proof, such as by demonstrative evidence or by a complete 
disclosure to another. Conception is more than a vague idea of how to solve a problem. The 
requisite means themselves and their interaction must also be comprehended. See Mergenthaler 
v. Scudder, 1897 CD. 724, 81 O.G. 1417 (D.C. Cir. 1897). Analysis of Exhibits A-C, dated 
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February 26, 2000 and/or June 3, 2000, fail to show the conception of the invention as claimed, 
i.e., independent claim limitations, a system for gathering and aggregating operational metrics 
comprising: a plurality, of member machines configured to form an array of machines, the 
member machine having a gathering and aggregation system to gather operational metric data 
from the plurality of member machines and aggregate the operational metric data into a unified 
result set , wherein the operational metrics indicate a state of the member machines and the 
unified result set is indicative of the system-wide state of the array of machines, an interface for 
providing the unified result set to a requestor as if the array of machines were a singular 
machine , and the limitations of the claimed dependent claims. Also, the declaration does not 
contain attachments of both , the contents of exhibits A-C implemented on February 26, 2000 , 
and the contents of exhibits A-C implemented on June 3, 2000 , as stated in the declaration. It is 
not apparent whether the contents of supplied exhibit A, exhibit B and exhibit C were all 
implemented on February 26, 2000 o r on June 3, 2000. 

5. The evidence submitted is insufficient to establish diligence from a date prior to the date 
of reduction to practice of the Salzberg-KPMG reference to either a constructive reduction to 
practice or an actual reduction to practice. Considering the evidence submitted, i.e., the exhibits 
A-C, for the timeline dated February 26, 2000 to June 3, 2000, and June 3, 2000 to June 26, 
2000, it appears that the applicant's invention fails to establish diligence prior to the effective 
dates of the Salzberg-KPMG reference. MPEP 715.07(a), "Diligence", clearly states the 
following: 

I Where, conception occurs prior to the date ofthe refererae£ %£tt(ki^n0 practice is 
I afterward* itis not enqugjh merely to allege that applicant or patent owner had been : 
| d^^ ExparteJkinter, 1889 CD: 218, 49^^ 
I applicant must show evidence of facts establishing diligence . 
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In deterrnintng*he sufficiency of a 37 CFR 1 .13 1 affidavit or declaration, diligence need 
notbe considered unless conception of the invention prior to the effective dote is clearly 
established, since diligence comes into questiononly after prior conception is established. 
Ex parte Kantor , 177 US PQ 435 (Bd. App. 1958). j__ 

What is meant by diligence is brou^it out in Christie v. Seybold, 1893 CD .515, 64 
O.G. 1650 (6th Gir. 1893). In patent law, aninvertoris either diligent ata gventime or 
he is not diligent there are no degrees of diligence. An appEcantmaybe diligent within the 
meaning of the patent law when he or she is dringnothing if his or her lack of activity is 
excused. Note, however, thatthe record must set foilh anex^amtionor excuse for the 
inactivity, the USPTO or courts will not speculate on possible explanations for delay or 
imctivity. See In re Nelson, 420 F.2d 1079, 164 USPQ 458 (C CPA 1970). Diligence 
must be judged on the basis of the particular facts in each case. See MPEP § 21 38.06 for 
a detaile d dis cu ssion of the diligence requirement for provin g prior invention. - 

6. Applicant has failed being diligent prior to the June 26, 2000, and the effective date of the 

Salzberg-KPMG. Applicant has failed to provide clarification for the unaccounted time period 

before June 26, 2000, i.e., between February 26, 2000 and June 3, 2000, between June 3, 2000 

and June 26. 



Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993); In re LongU 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re VogeU 422 F.2d 438, 164 USPQ 619 (CCPA 
1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1.130(b). 

^Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 
CFR 3.73(b). 

7. Amended claims 1-9 and 1 1-16 are rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-25 of Murstein et al, U.S. 
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Patent No. 6,789,046. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because the patent teaches all the limitations as disclosed such that the 
interpretation of a performance system for a plurality of members configured as an entity 
comprising a performance monitor system monitoring member specific metrics, a time 
aggregation component, and a gathering and aggregation system gathering performance metric 
data from the plurality of members and aggregate the performance metric data into a unified 
result set and returning the unified result set to the requester is similar to a system for gathering 
and aggregating operational metrics. The claimed subject matter of claims 1-25 of Murstein et 
al, U.S. Patent No. 6,789,046 does not specifically mention about using an interface for 
providing the unified result set. However, it is well known in the art; for example, Davis III et 
al., Novell, Inc, 5,870,739 (Hereinafter Davis-Novell) teaches the concept of using an interface 
for providing the unified result set (e.g., paragraphs 96 and 117). With Davis-Novell's teachings 
it would be obvious to one of ordinary skill in the art to include the concept of using an interface 
for providing the unified result set with the claimed subject matter of claims 1-25 of Murstein et 
al, U.S. Patent No. 6,789,046. 

8. Amended claims 1-9 and 1 1-16 are rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-66 of Teegan et al, U.S. 
Patent No. 6,748,555. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because the patent teaches all the limitations as disclosed such that the 
interpretation of a software management system for monitoring comprising a set of monitored 
software objects, usage of an object operation monitor, supporting a client, to gather and 
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combine events information in the set, to handle an operational management metric, publishing 
and subscribing information related to the events, analyzing metric information, grouping the 
events information into a set is similar to a system for gathering and aggregating operational 
metrics. The claimed subject matter of claims 1-66 of Teegan et al, U.S. Patent No. 6,748,555 
does not specifically mention about using an interface for providing the unified result set. 
However, it is well known in the art; for example, Davis III et al., Novell, Inc, 5,870,739 
(Hereinafter Davis-Novell) teaches the concept of using an interface for providing the unified 
result set (e.g., paragraphs 96 and 117). With Davis-NovelPs teachings it would be obvious to 
one of ordinary skill in the art to include the concept of using an interface for providing the 
unified result set with the claimed subject matter of claims 1-25 of Teegan et al, U.S. Patent No. 
6,748,555. ' 

Drawings 

9. New corrected drawings are required in this application because the figures, dated 
1 1/10/200 does not show amended limitations, "a plurality of member machines configured to 
form an array of machines, wherein the operational metrics indicate one or more of the member 
machines and the unified result set is indicative of the system- wide state of the array of 
machines, an interface for providing the unified result set to a requestor as if the array of 
machines were a singular machine ". Applicant is advised to employ the services of a competent 
patent draftsperson outside the Office, as the U.S. Patent arid Trademark Office no longer 
prepares new drawings. A proposed drawing correction or corrected drawings are required in 
reply to the Office action to avoid abandonment of the application. The amended replacement 
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drawing sheet should include all of the figures appearing on the immediate prior version of the 
sheet, even if only one figure is being amended. The replacement sheet(s) should be labeled 
"Replacement Sheet" in the page header (as per 37 CFR 1.84(c)) so as not to obstruct any portion 
of the drawing figures. If the examiner does not accept the changes, the applicant will be 
notified and informed of any required corrective action in the next Office action. The objection 
to the drawings will not be held in abeyance. 

Claim Objections 

10. Claim 1 is objected to because of the following informalities: 

Claim 1 mentions, "the member machines", which should be "the plurality of member 
machines". 

Appropriate correction is required. 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter, which the applicant regards as his invention. 

11. Claims 1, 2, 6, 12, 13, 15 and 16 are rejected under 35 U.S.C. 1 12, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claim 1 recites the limitations, "the system-wide state". There is insufficient antecedent 
basis for this limitation in the claim. Since multiple systems (a system for gathering and 
aggregating operational metrics, a gathering and aggregating system (another)) exist in the claim, 
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it is not clear which system these limitations refer to. Also, it is not clear whether the operational 
metric data is same as the operational metrics. 

Claims 2, 6, 15 and 16 recite the limitations, "the gathering and aggregation system". 
There is insufficient antecedent basis for this limitation in the claim. Since multiple systems (a 
system for gathering and aggregating, a gathering and aggregating system (another)) exist in the 
claim, it is not clear which system these limitations refer to. 

Claims 12 and 13 recite the limitations, "the operation metric information". There is 
insufficient antecedent basis for this limitation in the claim. Since multiple operation metric 
information (operational metrics, operational metric data (another)) exist in the claim, it is not 
clear which operation metric information these limitations refer to. 

Claim Rejections - 35 USC § 102 

12. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

13. Amended claims 1-9 and 1 1-16, are rejected under 35 U.S.C. 102(e) as being anticipated 
by Salzberg et al. 2003/0086536, U. S. Publication 2003/0086536, KPMG Consulting Inc 
(Hereinafter Salzberg-KPMG). 
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14. As per claims 1, 3-5, Salzberg-KPMG teaches a system (e.g., figures 8, 14, 15) for 
gathering and aggregating operational metrics (e.g., paragraphs 57, 88, 92,) comprising: 

a plurality of member machines configured to form an array of machines (e.g., 
paragraphs 150-155), 

the member machine having a gathering and aggregation system (e.g., figures 8, 14, 15, 
paragraphs 105, 150) to gather operational metric data from the plurality of member machines 
(e.g., paragraphs 151) and aggregate the operational metric data into a unified result set (e.g., 
paragraph 138), wherein the operational metrics indicate a state of the member machines (e.g., 
paragraphs 70, 71, 114, 122) and the unified result set is indicative of the system- wide state (e.g., 
paragraphs 70, 71, 1 14, 122) of the array of machines (e.g., paragraphs 150-155); 

an interface (e.g., paragraph 28, 36, 78) for providing the unified result set to a requestor 
(e.g., paragraphs 22, 70, 71, 1 14, 122) as if the array of machines (e.g., paragraphs 22, 70, 71, 
1 14, 122) were a singular machine (e.g., paragraphs 22, 70, 71, 1 14, 122), 

a metric monitor system for each of the plurality of member machines (e.g., figures 8, 14, 

15, paragraphs 139, 105), the metric monitoring system monitoring member specific 
performance metrics (e.g., figures 8, 14, 15, paragraphs 139, 105) and employing a time 
aggregation component to aggregate member specific performance metrics over time (e.g., 
figures 8, 14, 15, paragraphs 139, 105), 

the time aggregation component aggregating member specific performance metrics data 
into data of larger time periods and larger resolutions (e.g., paragraphs 409, 412, 92, 140), by 
taking one of an average, a minimum, a maximum, a last and a weighted average of performance 
metrics data of a first time period (e.g., paragraphs 92-94) and first resolution to evaluate 
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performance metric data of a consecutive time period and consecutive resolution (e.g., 
paragraphs 411-414). 

15. As per claim 2, Salzberg-KPMG teaches the claimed limitations rejected above. 
Salzberg-KPMG also teaches the following: 

each of the plurality of member machines have the gathering and aggregation system 
such that the unified result set can be gathered and aggregated from any of the plurality of 
member machines (e.g., paragraphs 62 and 64). 

16. As per claims 6-8, Salzberg-KPMG teaches the claimed limitations rejected under claim 
1 . Salzberg-KPMG also teaches the following: 

a performance metric aggregation component (e.g., figures 8, 14, 15, paragraphs 105, 
150) to gather and aggregate performance metric data values of a particular time period and 
resolution (e.g., paragraphs 409 - 412, 92) from the plurality of member machines based on a 
time period requested by the requestor (e.g., paragraphs 140, 60), 

aggregate data performance values having similar data times to form the unified result set 
over the particular time period and time resolution (e.g., paragraphs 140 - 409, 412), 

the performance metric aggregation component aggregating member specific 
performance metrics data into a unified result set by evaluating a single data value for data points 
of similar data times by taking one of an average, a minimum, a maximum, a last and a weighted 
average data of similar data times (e.g., paragraphs 92-94, 41 1 - 414). 
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17. As per claim 9, Salzberg-KPMG teaches the claimed limitations rejected above. 
Salzberg-KPMG also teaches the following: 

the plurality of member machines logging member specific operation metrics to a data 
store corresponding to that particular member (e.g., paragraphs 105, 502). 

18. As per claim 1 1 , Salzberg-KPMG teaches the claimed limitations rejected above. 
Salzberg-KPMG also teaches the following: 

the requestor being one of an external process, an internal process, an external consumer, 
a user interface and another entity (e.g., paragraph 36). 

19. As per claim 12, Salzberg-KPMG teaches the claimed limitations rejected above. 
Salzberg-KPMG also teaches the following: 

the member machine being configurable to receive the configuration setting defining the 
operational metric information to be logged and replicating the configuration setting to the 
plurality of member machines (e.g., paragraphs 105, 502). 

20. As per claim 1 3, Salzberg-KPMG teaches the claimed limitations rejected above. 
Salzberg-KPMG also teaches the following: 

any of the plurality of member machines are configurable to receive the configuration 
setting defining the operational metric information to be logged (e.g., paragraphs 36, 105, 502). 
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21. As per claim 14, Salzberg-KPMG teaches the claimed limitations rejected above. 
Salzberg-KPMG also teaches the following: 

the operational metric data being at least one of performance metric data, event metric 
data., status metric data and health metric data (e.g., paragraph 563). 

22. As per claim 15, Salzberg-KPMG teaches the claimed limitations rejected under claim 1 . 
Salzberg-KPMG also teaches the following: 

the gathering and aggregation system aggregate valid operational metric data (e.g., 
paragraphs 529 - 532, page 74) and compensate for invalid operational metric data (e.g., 
paragraph 543, page 75 - paragraph 547, page 76). 

23. As per claim 16, Salzberg-KPMG teaches the claimed limitations rejected above. 
Salzberg-KPMG also teaches the following: 

the gathering, and aggregation system being further providing a unified result set of 
operational metric data for a singe member (e.g., paragraphs 22, 70, 71, 1 14, 122). 

24. Amended claims 1-9, 1 1-16, are rejected under 35 U.S.C. 102(e) as being anticipated by 
Teegan et al. 6,748,555 (Hereinafter Teegan). 

25. As per claim 1, Teegan teaches the following: 

a system for gathering and aggregating operational metrics (e.g., abstract, paragraphs 16 
- 20, summary of invention), comprising 
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a plurality of member machines configured to form an array of machines (e.g., 
paragraphs 2 and 4, detailed description); 

the member machine having a gathering (e.g., paragraphs 38, 64, 65, 75) and aggregation 
system to gather operational metric data (e.g., paragraphs 38, 64, 65, 75) from the plurality of 
member machines and aggregate the operational metric data into a unified result set (e.g., 
paragraphs 38, 64, 65, 75), wherein the operational metrics indicate a state of the member 
machines (e.g., paragraphs 38, 64, 65, 75) and the unified result set is indicative of the system- 
wide state (e.g., paragraphs 6, 10) of the array of machines (e.g., paragraphs 38, 64, 65, 75) and 

an interface (e.g., paragraphs 38, 64, 65, 75) for providing the unified result set to a 
requestor as if the array of machines were a singular machine (e.g., paragraphs 38, 64, 65, 75). 

26. As per claims 2-9, 11-16, Teegan teaches the following: 

each of the plurality of member machines have the gathering and aggregation system 
such that the unified result set can be gathered and aggregated from any of the plurality of 
member machines (e.g., col., 5, lines 27 - 46), 

a metric monitor system for each of the plurality of member machines, the metric 
monitoring system monitoring member specific performance metrics and employing a time 
aggregation component to aggregate member specific performance metrics over time (e.g., col., 
11, lines 1-20), 

the time aggregation component being further operable to aggregate member specific 
performance metrics data into data of larger time periods and larger resolutions (e.g., col., 11, 
lines 1-20), by taking one of an average, a minimum, a maximum, a last and a weighted average 
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of performance metrics data of a first time period and first resolution to evaluate performance 
metric data of a consecutive time period and consecutive resolution (e.g., paragraphs 33, 59, 76), 

the gathering and aggregation system further comprising a performance metric 
aggregation component adapted to gather and aggregate performance metric data values of a 
particular time period and resolution from the plurality of member machines based on a time 
period requested by a requestor (e.g., col., 15, line 28 - col., 16, line 57), 

the performance metric aggregation component being aggregating data performance 
values having similar data times to form the unified result set over the particular time period and 
time resolution (e.g., col., 11, lines 1-20), 

the performance metric aggregation component aggregating member specific 
performance metrics data into a unified result set by evaluating a single data value for data points 
of similar data times by taking one of an average, a minimum, a maximum, a last and a weighted 
average data of similar data times (e.g., paragraphs 33, 59, 76), 

the plurality of member machines logging member specific operation metrics to a data 
store corresponding to that particular member (e.g., col., 8, lines 38 - 55), 

the requestor being one of an external process, an internal process, an external consumer, 
a user interface and another entity (e.g., col., 13, lines 44 - 65), 

the member machine being configurable to receive the configuration setting defining the 
operational metric information to be logged and replicating the configuration setting to the 
plurality of member machines (e.g., col., 8, lines 38 - 55), 

any of the plurality of member machines are configurable to receive the configuration 
setting defining the operational metric information to be logged (e.g., col., 8, lines 38 - 55), 



Application/Control Number: 09/7 1 0, 1 72 Page 1 6 

Art Unit: 2154 

the operational metric data being at least one of performance metric data, event metric 
data., status metric data and health metric data (e.g., abstract), 

the gathering and aggregation system aggregating valid operational metric data and 
compensating for invalid operational metric data (e.g. paragraphs 90 - 94). 

the gathering, and aggregation system being further providing a unified result set of 
operational metric data for a singe member (e.g., col., 3, line 24 - col., 4, line 16). 

Conclusion 

27. The prior art made of record (forms PTO-892 and applicant provided IDS cited arts) and 
not relied upon is considered pertinent to applicant's disclosure. 

Hendrickson et al. ? U. S. Publication 2002/0069037, June 6, 2002, also teaches a system 
for gathering and aggregating operational metrics and a plurality of members configured as an 
entity. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Haresh Patel whose telephone number is (571) 272-3973. The 
examiner can normally be reached on Monday, Tuesday, Thursday and Friday from 10:00 am to 
8:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Follansbee can be reached on (571) 272-3964. The fax phone number for the 
organization where this application or proceeding is assigned is (571) 273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Haresh Patel 
September 12, 2005 




